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JUSTICE HARRIS delivered the judgment of the court. 

Justices Appleton and Pope concurred in the judgment. 

SUMMARY ORDER 

In May 2012, defendant, Jonathan L. McBride, was charged with unlawful 
possession of a controlled substance, metoprolol tartrate, in violation of section 402(c) of the 
Illinois Controlled Substances Act (Act) (720 ILCS 570/402(c) (West 2012)) (count I) and 
unlawful possession of drug paraphernalia (720 ILCS 600/3.5(a) (West 2012)) (count II). 
Pursuant to a fully negotiated plea agreement, defendant pleaded guilty to unlawful possession of 
a controlled substance in exchange for the State nol-prossing the unlawful possession of drug 
paraphernalia charge. Consistent with the negotiated agreement, defendant was sentenced to 30 
months of probation with the condition that he refrain from, among other things, possessing or 
consuming alcohol or unlawful or unprescribed drugs or substances. 

In April 2014, the State filed a petition to revoke his probation, asserting 



defendant violated the terms of his probation by consuming alcohol and cannabis. Defendant 
subsequently admitted the allegations of the petition and the trial court resentenced him to two 
years in prison. Defendant pro se appealed his probation revocation, alleging (1) due process 
violations, (2) ineffective assistance of counsel with respect to the original conviction, and (3) 
fourth amendment violations with respect to his search and seizure. The office of the State 
Appellate Defender was appointed as counsel for defendant, and defendant now asserts his 
original conviction for unlawful possession of a controlled substance is void because metoprolol 
tartrate is not a controlled substance as defined by the Act. Consequently, defendant argues the 
trial court lacked subject matter jurisdiction to accept his guilty plea because the factual basis 
underlying the guilty plea failed to establish defendant committed the crime charged. See People 
v. McCarty, 94 Ill. 2d 28, 38, 445 N.E.2d 298, 304 (1983) ("There can be no doubt that 
jurisdiction is lacking where the circumstances alleged do not constitute the offense charged as it 
is defined in the statute and nothing short of alleging entirely different facts could cure the 
defect."). The State acknowledges metoprolol tartrate is not listed as a controlled substance 
under the Act and concedes the trial court's judgment is void for lack of subject matter 
jurisdiction. 

We agree with the parties that defendant's original conviction is void and should 
be vacated. See People v. Davis, 156 Ill. 2d 149, 355, 619 N.E.2d 750, 754 (1993) (where 
jurisdiction is lacking, any resulting judgment entered is void). In addition, because defendant’s 
underlying conviction is void, the order of probation based on that conviction is void, and the 
two-year prison sentence imposed after the revocation of his probation is also void. See People 
v. Dunmore, 2013 IL App (1st) 121170, ^ 9, 22 N.E.3d 318. Thus, we vacate defendant's 
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conviction, the order of probation, the subsequent probation revocation, and the sentence 
imposed following defendant's probation revocation. 

Finally, the State requests a remand for the opportunity to reinstate the drug 
paraphernalia charge. Defendant does not present any argument on this issue. The State may 
reinstate a nol-prossed charge by moving for the trial court to vacate the nolle prosequi order, or 
it may file a new charging instrument to initiate a separate proceeding against the defendant. 
People v. Daniels , 2016 IL App (1st) 142130, ^ 13, 56 N.E.3d 450. Here, the record contains no 
evidence that the State has attempted either of these options in the trial court. Absent evidence 
of such action, we have no occasion to consider the issue, and thus, we deny the State's request 
for a remand. See id. ^[13 ("The State having taken no such action at the trial court level, there is 
no decision by the trial court for us to review, and we decline to offer an advisory opinion on the 
matter."). 

For the foregoing reasons, in this summary order pursuant to Illinois Supreme 
Court Rule 23(c)(2) (eff. July 1, 2011), we vacate defendant's conviction in No. 12-CF-57, the 
order of probation, the subsequent probation revocation, and the sentence imposed following 
defendant's probation revocation. 


Vacated. 



